SPUC BRIEFING: CONSULTATION ON ASSISTED SUICIDE, GOBER 2009

SPUC Briefing: Consultation on Assisted Suicide

DPP’s (Director of Public Prosecutions) interim poicy for
prosecutors on assisted suicide

Appeal for action

The Director of Public Prosecutions is holding #alguconsultation on assisting
suicide.This is your chance to have a say in hbe law protecting suicidal people
from being helped or persuaded to kill themselveshsuld be upheld.

Please don’t miss this opportunity to speak ugHose at risk from suicide. This
briefing paper explains what you can do. Whether fgel able to send just a short,
simple letter — or to write a detailed responsth&proposals — please do whatever
you can. Lives depend on it.

Submissions must reach the DPP by 16 December 2009.

How to respond to the consultation

This briefing aims to help you understand what#’s newly-published policy on
assisted suicide will mean in practice. It will gileas on how to make a submission
— whether you wish to write a simple letter expirgg®ne or two points of concern,
or a longer, detailed response raising many issues.

How to make a submission
Both written and electronic responses to the céasoh are acceptable.

If you wish, you can send your responses to theyoh a pro-forma consultation
document, which you can download from the CrowrsBcation Service website. We
would urge caution if you use this pro-forma. Péessad section Below carefully

first — which explains important pitfalls to ava the pro-forma document.

A note about the documents issued

The DPP has published two versions of tb€P’s interim policy for prosecutors

on assisted suicide(or Interim Policy as we refer to it for short). One version is a
pro-forma consultation version, which incorporagegstions about the policy
interspersed throughout the document; the othesstghe plainnterim Policyby

itself, consisting of 27 numbered paragraphs. éorr yeference, we include the plain
version of the policy as an appendix with this fomig
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Sending your submission

Please include your name, postal address and aduriess if available.
Closing date for responsels December 2009

Responses can be sent by post to:

Assisted Suicide Policy Team

Crown Prosecution Service Headquarters - 6th floor

50 Ludgate Hill

London

EC4AM 7EX

or by email toassistedsuicide.consultation@cps.gsi.gov.uk

Send a copy to your MP

Your submission will have wider impact if you alsend a copy to your Member of
Parliament — saying that you are sending him a t@mause you want him to be
aware of your feelings on this important issue.

Send a copy of your submission to your MP at:

House of Commons
London SW1A O0AA

Points to make in your submission

1) Main points

TheDPP’s interim policy for prosecutors on assisted saide (which we call the
Interim Policyfor short) is not acceptable.

e Itis morally unsound;
* It fails to uphold the right to life;
* ltis legally questionable.

This Interim Policyneeds to be radically re-written — and tightenged u

In your submission, you might wish to include omemmre of these key points, in
your own words:

* The law against assisted suicide should be enforced

* Thelnterim Policyshould reflect the strong legal presumption in tavaf
upholding the right to life — instead of ignorirgg basic right

* The policy discriminates against disabled peoples¢ with degenerative
diseases and others

* Thelnterim Policyis inadequate for upholding the law

* “The victim was willing” is a very dangerous arguméor not prosecuting
fatal or potentially fatal crimes

* Where there is strong evidence faiouscrime, like assisting a suicide, a
prosecution should be the norm
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» Judges have discretion in all the circumstancesaafse to impose a heavier or
a lighter penalty as appropriate

You could also refer to some of the following mdegailed concerns.

2) Thelnterim Policy assumes that serious crimes should routinely go
unpunished.

Thelnterim Policyis based on the assumption that certain typessistad suicides
are acceptable to the community. This is not ag@ragsumption to make. By failing
to enforce the law in such cases, it virtually amsuo changing the law.

The fact that not all suspected criminal acts kggrosecutions is a fairly obvious
point. But here the DPP is reversing the usualrapsion, that when a serious crime
is committed (assisting suicide entails a fatabilyd carries a maximum penalty of 14
years imprisonment), and there is enough evidempedsecute, a prosecution should
normally be brought. Thimterim Policyrejects this assumption.

This is implied in the “list-of-factors” approach thelnterim Policy The two lists of
factors (one list giving factors in favour of a pegution, another giving factors
against a prosecution) suggest that the decisiom\abether to prosecute or not is a
finely balanced question, where the prosecutorsceseewide discretion.

3) The pro-forma consultation version of thd nterim Policy document makes
unacceptable assumptions.

The lists of tick-boxes in the pro-forma consuttatdocument requesting ‘yes’ or
‘no’ answers also place respondents in a veryadiffiposition. If you simply state
‘yes’ or ‘no’ to certain of the factors, you areadm into the presumption that
assisting some suicides is acceptable.

The pro-forma consultation document therefore céalde the hand of people who
do not agree with the premise that some suicides@reptable. If you use the pro-
forma without adding particular caveats, your reses could be read as supporting
assisted suicide in specified circumstances, dvaugh you don’t mean them to. This
IS unacceptable.

For this reason, we recommend making written sufions on paper, rather than
electronically. Your submission could be eitheettdr or similar freely written
document, or you could use a copy of the pro-folmberim Policyconsultation
document, which can be down-loaded from the CP Sineht:
http://www.cps.gov.uk/consultations/as_consultapdhif you use the pro-forma we
suggest adding specific comments, not simply ‘gesl ‘no’, when responding to the
lists of factors.

If you use the pro-forma, please refer to appefidixhich has notes relating to the
nine numbered questions in the pro-forma.
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4) Your personal experience

If you or your family have been affected by suictitesuicide attempts it would be
helpful to write about this, if you feel able toelRvant experiences might be:
- the death of a relative or friend by suicide
« counselling or supporting a person/family who hebgt a relative by suicide
« suffering yourself from suicidal tendencies or gigcattempts

If you do mention such an experience, it is verpamtant to say how the DPP’s
Interim Policymight have made things different.

For example, by enabling suicide assistance tausngit might have led to a failed
attempt being successful. Or it might mean thatldarly friend in need of expensive
care over a number of years would feel under predsom hard-up relatives. The
lack of will to prosecute, evident in the policydathe specific factors listed, could
prompt family members to raise the issue of suiaidguch a case.

5) The principle of “public interest” is misrepresented in the I nterim Policy.

When deciding whether to bring a prosecution, Cr&mwsecutors have to ask first
whether there is enough evidence to get a conwicéind then whether it is in the
public interestto prosecute. This “public interest” test is odégrimportance. It is on
the basis of distorting the meaning and conteth@fpublic interest thahterim
Policy seeks to justify non-prosecution.

You can point out in your submission that theerim Policy’sapproach to public
interest, although purporting (in paragraphs 3, ¥4&to be compatible with the
overarching Crown Prosecution Service general “Cadenot compatible with it and
even contradicts it in places.

The Crown Prosecution Service’s general “Code’pimsecutors makes clear that the
normal presumption is that a prosecution shoulglosued unless there are reasons
not to:
“A prosecution will usually take place unless thare public interest factors
tending against prosecution which clearly outwelgise tending in favour, or
it appears more appropriate in all the circumstamméehe case to divert the
person from prosecution” (CP$he Code for Crown Prosecutogsara 5.7)

In contrast, the assisted suicidéerim Policydoes not require that the public interest
against prosecution “clearly outweighs” the fact@suiring prosecution. The policy
suggests that the crime of assisting suicide wounlg be prosecuted if some other
harm or evil, besides the victim’s death, is inwaly

6) “Public interest” is treated as if it meant “public opinion”

The notion of the public interest is not easy tbrae It cannot simply be reduced to
public opinion, one reason being that the publiy mat have had the opportunity to
become fully and properly informed. Another reasotihat the opinion of the public
is often manipulated by the media. And public opmis not required to observe
principles of justice and non-discrimination.
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Yet the DPP’dnterim Policysuggests that the public interest is determinepubfic
opinion — since it suggests that suffering or desaipeople who commit suicide, or
those who have repeatedly attempted suicide ipdseare less deserving of legal
protection than able-bodied people who haven'dtteekill themselves before.

You may wish to point out that our legal system numhold sound law, not popular
opinion, which may be ill-informed and driven bytmedia.

7) Important issues that have been omitted

In your submission you may wish to note that a neinad important issues have not
been addressed in thaerim Policy

a) The means of committing suicide have not beeineaded. In other areas of
prosecuting policy, such as the gené&atle for Crown Prosecutorthe means of
committing the crime this is rightly a matter ofiseis concern. For instance, suicide
by firearm or jumping in front of a train or usipgison can put others at risk, and
assisting this is more serious.

b) Role of medical professionals in assisting sléiés addressed only obliquely (in
paragraph 21(7) of thHaterim Policy), which says that it should count against a
prosecution if the suspect was acting in the coafs$es “lawful employment.” This
could apply to a doctor giving a person lethal drtay suicide. This is entirely
unacceptable and it runs contrary to the generdeG@or Crown Prosecutors which
says that it should weigh in favour of bringingragecution if the defendant was in a
position of authority or trust’GPS,The Code for Crown Prosecutoyzara 5.9¢)

Professional and calculated action should be vieong factorsn favourof a
prosecution. The action of such a person damaggsublic interest by harming
confidence in the medical profession.

c) Moral recklessness is associated with suicid®me instances. Even without
acknowledging the moral wrongness of suicide ifgmficy makers should recognise
that the decision to commit suicide can be asse@éh gravely anti-social moral
recklessness. This may be seen in various deddeespected suicides causing
profound emotional hurt to relatives; disaffectathérs sometimes murder their
children when committing suicide, and suicide boralmeay Kkill strangers for a cause
while escaping the judicial consequences by kiltilgmselves.

Promoting a weak prosecuting policy for assistadidet may encourage the false
concept of a right to commit suicide, and so adeahese serious anti-social aspects.

8) The law is being changed

On the face of it, this consultation is not meanthiange the law. It is simply spelling
out a pre-existing approach. The document itsatestthat “only Parliament can
change the law on assisted suicide.” However,ehéty is that it will very likely
change the way the law is interpreted and may gevevay for a change in the law.
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For example, if as a result of the consultation,dbcision were made not to
prosecute an individual for assisting the suicitla severely disabled, mentally
capable person, the law safeguarding the rightamf disabled people would be
substantially weakened. The DPP has made it di@any changes in policy would
not just affect so-called 'suicide tourists' whavel abroad to commit suicide, but
those who seek assistance to end their lives taiBriMedia reports from both sides
of the political spectrum have described the Puutjgement as “a turning point for
the law on assisted suicide” (The Guardian, 30 2039), have said it “increased
pressure on Parliament to draw up a law on asssstiedle.” (The Daily Telegraph,
31 July 2009)

You may wish to point out that the DPP’s assertithia$ he is not changing the law
are not convincing.

9) The right to life must be upheld

Given the near universal endorsement of the inkleland inalienable right to life, as
expressed in numerous human rights instrumentsaetign by a legal official which
further erodes the basic right to life of all memsbef the human family is an under-
mining of the common good and an attack on basiceshhuman values. Some may
not regard thénterim Policyas an attack on the inherent right to life. Howelg
implicitly condoning the suicide of certain peopleeInterim Policydoes in fact
contribute to the idea that the right to life isther basic nor inherent.

Once this key right is set aside for one groupesiye it becomes more difficult to
maintain respect for it where other groups of pe@pk concerned.

Inevitably, any action which contributes to livesiny ended upon request will
gradually expand to include the taking of livesheilit request. The tacit acceptance
of suicide as am principle appropriate response to disability will createeavn
cultural norm in which an expectation is generdtgdthers in similar circumstances
to seek a similar exit. When that occurs, those argodisabled yet unable to request
assistance with suicide, will be assumed to harbaah a wish and be assisted
anyway. In an essay in the Hastings Center Refh@rtauthors of the Dutch
Remmelink study made the following concession:

“But is it not true that once one accepts [voluylt@uthanasia and assisted

suicide, the principle of universalizability forcese to accept termination of

life without explicit request, at least in somecaimstances, as well? our

view the answer to this question must be affirnedtfEmphasis added]

10) Giving offence to disabled people

The scenarios listed in the consultation are offen® people with disabilities and
confirm recent decisions discriminating againsadibty. Listing“a terminal illness”,
“a severe and incurable physical disability” ors&vere degenerative physical
condition” as factors counting against prosecuisoin itself a discriminatory act, as it
separates them from non-disabled people and swjedttheir lives may be less
worthy of legal protection than others. Why shopdibple with a severe disability or
terminal iliness be singled out in this way if notsuggest that their lives are less
valuable than non-disabled people?
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Appendix 1

Comments on specific questions on the pro-forminterim
Policy consultation document

Note: the questions in the pro-fordmaerim Policyconsultation document are styled
thus: “QUESTION 1", “QUESTION 27, etc, and start page 7. Don’t confuse the
guestions with the numbered paragraphs of the ypiself, which begin on page 1,
and don't have the word “question” in front of them

Question 1:

From a pro-life perspective, answering simply yea@to any of the “factors in
favour of a prosecution” could be misinterpreted.

For example, if you answer “yes” to the first facfthat a prosecution should be more
likely if the victim is under 18) it implies thatis not so bad to help someone aged
over 18 to kill him or herself. On the other hairigiou answer “no” to this point, it
suggests lack of concern for vulnerable youngeplged he same argument applies
to nearly all the factors in the list: yes or n@warrs are not satisfactory.

So we suggest that you don’t give yes or no ansteetsese points. You might
simply want to note that some of them are discratary, or otherwise flawed.

Question 2:

This simply gives a blank page allowing you to segjgther factors in favour of a
prosecution.

Rather than listing factors here, we suggest yaghtrefer to the point that, for a
serious crime, if the police have sufficient evidena prosecution normally should
take place unless there are public interest faetgasst it. You might also wish to
include reference to other points too, but moreegapoints are probably best left to
guestion 9, which invites general comments.

Questions 3 & 4.

These ask about whether some of the factors listgdestion 1 should be given more
weight than others. We suggest that such detaikdhting of factors is not likely to
have much influence, since paragraph 15 ofrtkerim Policystates:

“Prosecutors must decide the importance of eachqinterest factor in the
circumstances of each case and go on to make aallovgsessment. It is
quite possible that one factor alone may outweighraber of other factors
which tend in the opposite direction.”

Question 5:

Regarding the factors against a prosecution, wgesigt is feasible to answer “no” to
some of these factors, particularly the factors perad:
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(4) — which targets those with terminal or degetnegallness, or disability;

(7) — which implies, among other things, that ansis¢ or a doctor can provide
poison drugs with impunity;

(8) — which undermines the lives of those unableaimmit suicide unaided;
and

(11) — which targets people with a history of ated suicide — extremely
vulnerable people in this context

Questions 6:

This asks if there are further factors that shaaldnt against prosecution. You might
say that there were too many such factors already.

Questions 7 & 8:

Like questions 3 & 4, these ask about giving moegght to some factors than others.
We suggest demanding that those factors whichterttimise people, e.g. (4), (8)
and (11) should be excluded altogether, not sirgplgn less weight. It is clear from
paragraph 15 of the document (cited above) thatqauators will rebalance the factors
in any given case. We can therefore assume thiatisglany factor included in the
final policy as they see fit.

Question 9:

This simply allows any other comments to be suladittt might be easiest to include
all your comments in this section.

Appendix 2

The legal background to the consultation

For over a decade, the Voluntary Euthanasia Sofmety known as Dignity in
Dying) has been waging an aggressive campaigreimtidia to change public
opinion on assisted suicide. Prior to the Debbiglf?Case, Diane Pretty, who
suffered from Motor Neurone Disease, was suppdieithe VES in her campaign to
gain an immunity from prosecution for her husbandhait he could help her commit
suicide. Her case failed in the English courts wad also rejected by the European
Court of Human Rights, but the media campaign lbasirued unabated. In 2008,
Debbie Purdy demanded that the Director of Pubios@cution should issue a
“prosecuting policy” saying how he decided whethienot to bring a prosecution in
such cases. This was something that had been pliiug number of years by the
VES/DID.

At the same time, euthanasia supporters havettsiedange the law on assisted
suicide in Parliament. Attempted amendments (tacthieent Coroners' and Justice
Bill) have failed, but the Mental Capacity Act 200&s weakened the law against
euthanasia and assisted suicide, and gave stataegetd “living wills” in some cases.

The dangers of this law have been highlighted éncidse of Kerrie Wooltorton, a
disturbed young woman who was left to die in hadfter a suicide attempt. She
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gave doctors a living will and they withheld anteatpt to save her life. The Coroner
at the inquest into her death said that the dottadsnot acted wrongly.

The Purdy Judgement
Debbie Purdy launched a successful legal case stghi Director of Public
Prosecutions, demanding that he issue a policgratit on the circumstances when a
person assisting a relative to travel to Switzetleor assisted suicide should face
prosecution. The case was fought by Ms Purdy omgtbends that she required
information about whether or not her husband wdade prosecution if he accom-
panied her to Switzerland. But Ms Purdy’s rightdie-campaign is clearly related to
the much broader campaign to change the law agasssited suicide.
The Law Lords went much further in their writte@ement of the Debbie Purdy
case than either side anticipated. They departed fhe position taken in the Diane
Pretty case and ruled that Article 8 of the Humaghi® Act was engaged, meaning
that the right to private life could include thght to choose how one dies.
Not one of the Law Lords condemned assisted sumidieéght and individuals
expressed sympathy and support for assisted siasigart of their judgement.
Baroness Hale of Richmond wrote:
“If we are serious about protecting autonomy weehi@vaccept that
autonomous individuals have different views abobatnmakes their lives
worth living. There are many, many people who ¢a® With terminal iliness;
there are many, many people who can live with anpeent disability at least
as grave as that which afflicted Daniel Jamestlinge same people might
find it impossible to live with the loss of a muldwved partner or child, or
with permanent disgrace, or even with financiahrui
The implication is that assisted suicide shoul@welable ‘on demand' with no
specific grounds necessary as this would intenfetie individual autonomy. Such an
interpretation would allow assisted suicide foramker who loses his job or a
bereaved person struggling to come to terms walr thss. It is difficult to see how
any policy to prevent suicide could be justifiedufch a broad interpretation of the
law were to be allowed. Public policy loses coheeawhen on the one hand, we train
negotiators to talk individuals out of jumping teetr deaths, or insist that paracetamol
is sold only in small packets, but on the otherdhamterpret the law so widely as to
give sanction to assisted suicide for many, incilgdhe most vulnerable?

Lord Brown of Eaton-Under-Heywood suggested thaistiag a suicide might be
regarded as 'commendable' and gives his clear dupp@assisted suicide under
certain circumstances:

“Of course it is wrong—often terribly wrong—to astsin the suicide of
someone who is not mentally competent or not gldaakd in their intention
or who may feel under pressure to end their lifetli@ benefit of others or
whose condition may not be extreme or may perhapsikable rather than
deteriorating. Assistance in those kind of situaics clearly to be
condemned. But suppose, say, a loved one, in despamnd deteriorating
circumstances, who regards the future with dreadhaas made a fully
informed, voluntary and fixed decision to die, negcanother’s
compassionate help and support to accomplish tith{a at any rate to

1http://www.publications.parliament.uk/pa/Id200809/Idjudgmt/jd090730/rvpurd-6.htm
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achieve it in the least distressing way), is aasis inthosecircumstances
necessarily to be deprecated? Are there not caselsich (although no actual
defence of necessity could ever arise) many megpnd such conduct as if
anything to be commended rather than condemnesf?oin, as it seems to
me, there will on occasion be situations wheretreoy to the assumptions
underlying the Code, it would be possible to reghsdconduct of the aider
and abettor as altruistic rather than criminal,drart rather to be understood
out of respect for an intending suicide’s rightslemnarticle 8 than discouraged
S0 as to safeguard the right to life of others urdicle 2.”

Appendix 3

Critique of public interest “factors” in the Interim Policy

Prior to the publication of this Interim Policy,elbPP had three points of reference
for cases of assisted suicide:
1. The Suicide Act of 1961 states that “a persoo wafds, abets, counsels

or procures the suicide of another, or an attem@trimther to commit suicide,
shall be liable on conviction on indictment to ingpnment for a term not
exceeding fourteen years.

2. Common law.

3. The Code for Crown Prosecutors offers generahciples on
prosecution in consideration of the public interest

It is important to note that when the Suicide Aleticged in 1961 so that those who
attempted suicide were no longer themselves abfigkosecution, it was not because
the community considered suicide acceptable, bilierait was a recognition that

people who made such attempts needed genuine wateat with the factors that

drove them there, and because suicide was ofteresiudt of pathology. To put those
who had attempted suicide through criminal proaegsliwas deemed unfruitful and
counterproductive.

The Interim Policy is founded upon an unacceptable premise.

The Interim Policy is founded upon the premise tteatain types of assisted suicides
are acceptable to the community. The submissioncgs® therefore places
respondents in a very difficult position. Being weqd to ‘tick the boxes’ to indicate
whether or not a public interest factor should lmmsidered draws people into
commenting, on the presumption that the primarymige is acceptable. The
submission style therefore has the potential taefdhe hand of those who do not
agree with the premise. If they follow the subnussiprocess as outlined, their
responses could be read as supporting assistemlestic specified circumstances,
even though they do not. This is unacceptablee&ustthe submission process should
invite comment on the substantive issue of the @ebdity or otherwise of assisted
suicide.

It is ironic that the submission process involvestge that utilises tick boxes to
indicate approval or otherwise of various publidermest factors for or against
prosecution, since thactual effectof the factors themselves would be to allow
potential offenders to tick the boxes in an atteto@void prosecution.
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Public Interest

The legal notion of a public interest test is foumdmany countries within the
commonwealth tradition. In New South Wales, a puldfficial described it as
“referring to considerations affecting the good esrdand functioning of the
community and government affairs, for the well-loeaf citizens™ More broadly, it
is about fundamental shared values that enable meangs and communities to
flourish. It is therefore about the common good.

The Government protects the common good when laesmade to maximise

the opportunities for every individual to participan the basic human values, of

which human life is one. Therefore, laws which @tthasic human values attack

the common good.

The Interim Policy conflicts with the existing code and represents a dangerous
precedent
Another problem with the Interim Policy is thathat than simply referring to the
Code for Crown Prosecutors, it produces a new amy specific set of criteria that
emphasise characteristics of the crime, rather phantic interest factorper se As a
result, the Interim Policy includes ‘public intefefactors that could by no means be
derived from either the Suicide Act, or the CodeGoown Prosecutors. For example,
at 21(4) the Interim Policy lists as a factor agaprosecution that:
The victim had:
A terminal illness; or
A severe and incurable physical disability; or
A severe degenerative physical condition;
From which there was no possibility of recovery.
Where have these ‘public interest’ factors comenf?ddow can they be derived from
either the Suicide Act or the Code for Crown Prasexs? In fact, the section quoted
above is idirect conflictwith the Code, sections 5.9(i) and (k), which stdactors
in favour of prosecution:
“the victim of the offence was vulnerable, has bpahin considerable
fear, or suffered personal attack, damage or disamce;”
“the offence was motivated by any form of discration against the
victim’'s ethnic or national origin, disability, sexreligious beliefs,
political views or sexual orientation, or the suspdemonstrated hostility
towards the victim based on any of those charasties;”
How is it possible for the prosecution of an agsissuicide casaot to be in the
public interest on account of the victim having evexe and incurable physical
disability (Interim Policy), and at the same timeib the public interest due to the
clear discrimination against the victim on accoahtheir disability (Code)? To put
the question more bluntly, how can this Interim i®oldiscriminate against the
disabled in direct contradiction of the Code foo@n Prosecutors?
There are more of these disturbing conflicts tddased out. At 21(6) of the Interim
Policy another ‘public interest’ factor against geoution states:

? Public Interest, NSW Ombudsman, public sector agencies fact sheet No 16, June 2005. See
http://www.ombo.nsw.gov.au/publication/PDF/factsheets/FS PublicSector 16 Public Interest.pdf

* John | Fleming, Natural Rights and Natural Law. An analysis of the Consensus Gentium and its
implications for bioethics. PhD Thesis, Griffith University, Queensland, Australia, 1992, p108
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“The suspect was the spouse, partner or a closative or a close
personal friend of the victim, within the context a long-term and
supportive relationship.”
Yet this surely contradicts the Code for Crown Boogors section 5.9(e), which
states that a factor in favour of prosecution &:th
“the defendant was in a position of authority oudt;”
It is in fact exactly spouses, partners, closetikeda and personal friends who are in a
position of trust and potential authority over thetim.

Not only are the Interim Policy ‘public interestdtors at odds with the Code for
Crown Prosecutors, but the very notion of seekngive clarity to the public as to

when they are or are not likely to be prosecutedofeaking the law is beyond the
powers of the DPP. The law is firmly against assissuicide. To offer reassurance
and guidance to those considering breaking theidavonsensical. If the decision not
to prosecute cannot be justified with referenceh Code for Crown Prosecutors,
then it cannot be justified at all under the auspiof the DPP. This attempt to free a
class of assisted suicides from threat of prosecutioes not bring clarity to past
decisions, rather, it further confuses the relatiop between the DPP and the law in
relation to assisted suicide.

What will bethe likely effect of the Interim Policy issued asit currently stands?

The factors for and against prosecution act aseaktist of criteria to assist a suspect
to avoid prosecution. This is how the Interim Pgplltas been interpreted by those
who have sought immunity from prosecution for thesgs of assisted suicide caSes.
It is of little comfort that the Policy containstiwin it the statement, “The DPP cannot
assure a person in advance of committing a crina¢ ahprosecution will not be
brought, and nothing in this policy can be takemanmount to such an assurance.” On
the contrary, the document tacitly approves of tacfecircumstances in which the
DPP will effectively turn a blind eye and not upthdhe law, which in a clear and
unequivocal fashion prohibits anyone from assistingthe suicide of another.
Therefore, this Policy subverts the law by creatingexemption contrary to the law,
contrary to the lawmakers and therefore contrathéowill of the people.

Even though people have in mind certain types siktnceyiz. utilising the services
of an organisation like Dignitas in Switzerlandjstimportant to carefully consider
what might be the breadth of circumstances seempgimitted by adherence to the
criteria (expressed as factors). Whereas the cstamoes which prompted the
issuance of the Interim Policy involved spouses familily members accompanying
their disabled loved ones to Switzerland, the duide for and against prosecution
permit much wider and more varied forms of asst#afror example, assistance may
take the form of the actual provision of the meafssuicide, whether that be a
suffocation bag, poison, overdose, or car exhawstes. The assistance may even
involve help to undertake suicide by violent meafws; example, provision of a
firearm, drowning, falling from a height, and so. dilmere is no factor in the Interim
Policy that deals with violent means, or for thadtrar, any means. However, it is
rather more likely that as suicide becomes morencom sanctioned as it appears to

* Alexandra Topping, New assisted suicide guidelines to give ‘clear advice’ to relatives, The Guardian,
23 Sept 2009, See http://www.guardian.co.uk/society/2009/sep/23/assisted-suicide-guidelines-legal
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be by this Policy, the more ‘refined’ and ‘accep¢adbmethods will become better
known as they are shared amongst people in infoneorks. Moreover, the most
obvious effect of the Policy will be that the UkKself will be the site of assisted
suicides and even attract those from overseasast lbne assisted suicide activist has
said as much.

Specific comments in relation to some of the public interest factors in favour of
prosecution.

(1) The victim was under 18 years of age.

Clearly it is in the public interest to protect seowho are vulnerable and not able to
make a genuine informed decision. However, the izapbn here is that just as 18
marks the age at which someone may vote, driva arche served alcoholic drinks,
so it also marks the age at which they are ableotamit suicide with someone’s
assistance. Drawing such an equivalence is unadaepfThe implication is also that
suicide is a rational decision that adults can makeere are good grounds for
recognising that a decision to take one’s lifentserently irrationaf. For example, no-
one knows what exists after death therefore theidali person does not have the
necessary information to make a judgment in corspariwith their present
experience.

(2) The victim’s capacity to reach an informed dean was adversely affected by a
recognised mental illness or learning difficulty.

The link between depression and suicidal ideasoneéll established. It is therefore in
the public interest to protect people who suffenfrdepression or other mental illness
from taking their lives. However, mental illnessase complex, diagnosis not
straightforward, and treatment success highly Bégiarhis factor may sound good in
theory, but when it comes to real world circums&nds inclusion here merely
becomes another component of a checklist whichesaout the acceptability of a
certain form of suicide. Much depression in the oamity goes unrecognised.
Therefore it is quite possible that at the timesaision is made to suicide, depression
will be a factor, even though hard evidence fodoes not exist. Furthermore, the
“capacity to reach an informed decision” can beeaskly affected by physical pain,
in which case decisions become focused on shart telief rather than the critical
importance of the longer term.

(3) The victim did not have a clear, settled anfdrimed wish to commit suicide; for
example, the victim’s history suggests that hisher wish to commit suicide was
temporary or subject to change.

> Could Britain become the suicide capital of the world? Doctors can help patients end their lives. Mail
Online 24 Sept 2009. In this article, prominent Australian euthanasia advocate Dr Philip Nitschke said
“his countrymen who wanted to die were unwilling to travel to Switzerland, where assisted suicide is
legal, because they found it an alien country. Now Britain would be an easy choice for families, he
said, and ‘these issues will be resolved by the decision of the UK public prosecutor’.” See
http://www.dailymail.co.uk/news/article-1215451/Family-members-help-non-terminally-ill-relatives-
die-likely-charged-new-guidelines-assisted-suicide.html

® See for example http://plato.stanford.edu/entries/suicide/#AutRatRes
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This factor is premised upon the notion of a ralosuicide, which is inherently
problematic. Unclear and unsettled wishes are thennwhen thoughts become
suicidal. It would be relatively easy for a susp&ctonvince others that the victim
had a clear and settled wish. The US case of Gddegiey, who assisted the suicide
of his wife Myrna Lebov in 1995 is pertinent. Itlpioecame apparent that Lebdw
not have a clear and settled wish to commit suicader Delury’s diary was
discovered. Delury had claimed all along that Lela@s unwavering in her decision.
However, as his diary revealed, she equivocatetit rigp to the last minute.
Furthermore, the compassion he proclaimed all aleag) clearly not borne out by his
diary entries, some of which made it clear he wéuhigr out of his life because he felt
restricted. It would not be hard for suspects | tK to make sure that no evidence
that might similarly show the lack of a clear amettled wish, such as a diary, exists.

(4) The victim did not indicate unequivocally t@ tbuspect that he or she wished to
commit suicide.

How will this factor be explored? Simply on the sayof the suspect?

(5) The victim did not ask personally on his or bem initiative for the assistance of
the suspect.

See (4) above.

(6) The victim did not have:
a terminal illness; or

a severe and incurable physical disability; or
a severe degenerative physical condition;

from which there was no possibility of recovery.

The mere fact that this appears as a factor & d#eply discriminatory. It means that
only the vulnerable are at risk of assistance vattsuicide. That this factor is
considered as an issue of public interest is a diement by the drafters of this
Interim Policy that the public have an interesteimabling those who assist with
suicide to avoid prosecutiammly if the victim is terminally ill or disabled. Assisg
the suicide of an able-bodied person is consideagidenough to prosecute, but not so
for a disabled person. This adds weight to theonatnat the lives of the terminally ill
or disabled are of less value than the able-bodibkis. is abhorrent.

(7) The suspect was not wholly motivated by conmaistor example, the suspect
was motivated by the prospect that they or a pedosely connected to them stood
to gain in some way from the death of the victim.

Motivations are almost as impossible to divine ees @otential gains. A spouse or
close family member — itself a factor, see (10) ayrgain considerable freedom (for
example, by no longer having to care for the vigthg acting out of self-professed
compassion. How would such a gain be measurediviske family members are
most often the ones who would financially gain uplos death of the victim, making
this factor and number 10 potentially mutually esove.
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(8) The suspect persuaded, pressured or maliciarstpuraged the victim to commit
suicide, or exercised improper influence in theimés decision to do so; and did not
take reasonable steps to ensure that any otheopeat&l not do so.

Since the victim is now deceased, they cannotfyetstisuch pressure or persuasion.
This factor does recognise the reality that peisnaand pressure are possible or even
likely in the relationship between a suspect andubnerable person considering
suicide. However, any suspect who is in such diogiship with a vulnerable person
will be aware that subtle coercion can be veryatife and undetectable after the
fact. Hence, while at one level this factor makessg, against the backdrop of a
Policy providing tacit approval for a certain clagssuicides, it is toothless. All it will
achieve is an alert to suspects to ensure no aetdénce of coercion can be traced.
The phrase “maliciously encouraged” may be intendecreate the presumption that
encouragement to commit suicide is not wrong urtlesiee is a some ulterior motive.

(9) The victim was physically able to undertakedhethat constituted the assistance
him or herself.

This factor relates to a perceived need for assuistalts effect is to shore up the idea
that it is only the disabled who are the subje€{gepmission for assisted suicide.

The majority of the public interest factors cited against prosecution are the
opposite of those cited am favour of prosecution. However, some are not. For
example, item 21(7) stateSThe actions of the suspect, although sufficientéone
within the definition of the offence, were of omlinor assistance or influence, or the
assistance which the subject provided was a comsegu of his or her usual
employment."The latter element of this factor may be intendgdhe drafters of the
Interim Policy to provide immunity from prosecutidor those who, simply in the
course of their normal employment, become involwth assisting a suicide, yet do
not formally agree with it (for example, a pilot afchartered flight who transports
someone to Switzerland, or perhaps a pharmacistpnades substances that may
be used for suicide). However, a very significaltéraative outcome could be that
medical professionals, who in the course of theiralemployment provide assistance
by means of overdose or lethal injection, wouldsbenewhat more immune from
prosecution. That is, a medical professional wdnddess likely to face prosecution if
he or she assisted a suicide by provision of aatepverdose in a clinic or hospital
setting where he or she was normally employed. paies the way for more general
acceptance of physician-assisted suicide, withtalattendant problems. Since it is
known that a certain amount of illegal provision eifthanasia already occurs in
hospital settings this factor will provide some relief to those riead professionals in
the UK who currently break the law by assisting egratients to end their lives.

Conclusion

There are several reasons why this Interim Poliog #he process of seeking
submissions are badly flawed. First, respondents air risk of being seriously

misinterpreted by being drawn into a tick-box a@toto consultation that misses the
substantive issue of assisted suicide itself. Sicdhe Interim Policy acts to

"A survey of Victorian doctors “found that 29 % of respondents had taken active steps to bring about
the death of a patient who had asked for death to be hastened” (Peter Singer, The last rights, The
Age, Mar 6, 1992, 11).
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undermine the law on assisted suicide by creatinlgass of ‘acceptable suicides’. In
this sense the Interim Policy undermines the deatimcprocess by which laws are
made. It could be argued that the Interim Policpperatingultra vires. And third,
the Interim Policy undermines the inherent rightlife of every member of the
community, and in doing so exposes the vulnerabetious harm.

Appendix 4

Note: This is the Interim Policy without the “cofistion questions.” If you required
the version with the consultation questions, pleésiethe CPS website
http://www.cps.gov.uk/consultations/as_index.hfrdr various versions available.

INTERIM POLICY FOR PROSECUTORS
IN RESPECT OF CASES OF ASSISTED SUICIDE

INTRODUCTION

1 A person commits an offence if he or she aidstsalzounsels or procures [referred
to in this policy as “assists”] the suicide of dmat, or the attempt by another to
commit suicide. The consent of the Director of RuBkosecutions [DPP] is required
before an individual may be prosecuted.

2 While the DPP can issue a policy which sets loeifactors he will take into account
in deciding whether to prosecute in individual casmly Parliament can change the
law on assisted suicide. The DPP cannot assuresarpen advance of committing a
crime that a prosecution will not be brought, anthing in this policy can be taken to
amount to such an assurance.

3 It has never been the rule that a prosecutidrawibmatically follow whenever an
offence is believed to have been committed. The iwayhich prosecutors make their
decisions in all cases whether or not to prosesutet out in the Code for Crown
Prosecutors. However, the courts have decidegtbaecutors should have further
guidance setting out additional factors that maydbevant when deciding whether a
prosecution for assisted suicide is needed in tidi@interest in a particular case.

4 For the purposes of this policy, the term “victisiused to describe the person who
may have committed or attempted to commit suidittg.everyone may agree that
this is an appropriate description but in the ceindé the criminal law it is probably
the most suitable term to use.

5 This policy applies when the acts that allegediystitute the assistance are
committed in England and Wales; the suicide omapted suicide may occur
anywhere in the world, including in England and ¥gal

® The latin term ultra vires means “beyond power or authority”. In this context the Interim Policy is
arguably constructed in such a way as to suggest the DPP is acting beyond his statutory power or
authority by producing public policy in conflict with the law. This has the potential to bring the law
into disrepute.
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THE INVESTIGATION

6 The police are responsible for investigatingcaies of assisted suicide and they are
encouraged to ask for the advice of prosecutoas @arly stage and throughout their
enquiries to ensure that all appropriate linesieéstigation have been undertaken.
Prosecutors should only make a decision when theg hll the relevant material that
is reasonably capable of being obtained afterlafd thorough investigation.

THE DECISION-MAKING PROCESS

7 Prosecutors will apply the Code for Crown Prosasuin making their decisions:
there must be sufficient evidence to provide aistalprospect of conviction in
respect of an offence of assisted suicide. If tiesaifficient evidence, prosecutors
should consider whether a prosecution is need#tkipublic interest.

8 The factors taken into account in deciding whiethprosecution is needed in the
public interest also determine whether or not tfRQvill consent to a prosecution.

THE EVIDENTIAL STAGE

9 A person commits the offence of assisted suiibde or she aids, abets, counsels or
procures the suicide of another, or an attemptioyteer to commit suicide.

10 For the evidential stage to be satisfied, tlsgerution must prove that:

» the victim committed or attempted to commit sui¢ided

» the suspect assisted them in doing so.

11 The prosecution also has to prove that the stggended to assist the victim to
commit or attempt to commit suicide and that thepget knew that those acts were
capable of assisting the victim to commit suicide.

12 The act of suicide requires the victim to taledn her own life. It remains murder
or manslaughter to cause the death of someone wgi@svto commit suicide but is
unable to do so for him or herself. Even genuirg @dear expressions of intent from
someone who wishes to end his or her life do notilemanother person, even acting
wholly out of compassion, to carry out those wisifi¢ise person who wishes to
commit suicide is asleep or is not conscious.

13 It is possible in law to attempt to assist @iské. This means that there may be an
offence committed even where a suicide does natramcwhere there is not an
attempt to commit suicide. Whether there is sugfitievidence of an attempt to assist
suicide will depend on the factual circumstancethefcase.

THE PUBLIC INTEREST STAGE

14 Prosecutors must consider the public interesofa set out in the Code for Crown
Prosecutors and the factors set out in this policy.

15 Deciding on the public interest is not simplyatter of adding up the number of
factors on each side and seeing which side hagrdaer number. Each case must be
considered on its own facts and on its own mdfitssecutors must decide the
importance of each public interest factor in threwinstances of each case and go on
to make an overall assessment. It is quite postikeone factor alone may outweigh
a number of other factors which tend in the opjadgitection.

16 Some public interest factors set out below apelaoth lists, because their
presence or absence is either a factor in favoar afjainst prosecution, to be taken
into consideration in each case. Others are otitgea factor in favour of or against
prosecution and they therefore only appear in gpeapriate list.
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17 It may sometimes be the case that the only safrmformation about the
circumstances of the suicide and the state of miride victim is the suspect.
Prosecutors and investigators should make surehtégtpursue all reasonable lines of
further enquiry in order to obtain, wherever poksimdependent verification of the
suspect’s account.

18 Once all reasonable enquiries are completgulpgecutors are doubtful about the
suspect’s account of the circumstances of thedri@ind the state of mind of the
victim which are relevant to any factor set outlelthey should conclude that they
do not have sufficient information in support cétliactor.

Public interest factors in favour of prosecution

19 The public interest factors in favour of progemuare set out below.
(1) The victim was under 18 years of age.
(2) The victim’s capacity to reach an informed deam was adversely affected by
a recognised mental illness or learning difficulty.
(3) The victim did not have a clear, settled arfdimed wish to commit suicide;
for example, the victim’s history suggests thatdrifier wish to commit suicide
was temporary or subject to change.
(4) The victim did not indicate unequivocally teethuspect that he or she wished
to commit suicide.
(5) The victim did not ask personally on his or bem initiative for the assistance
of the suspect.
(6) The victim did not have:
» aterminal illness; or
» asevere and incurable physical disability; or
» asevere degenerative physical condition;
from which there was no possibility of recovery.
(7) The suspect was not wholly motivated by comipas$or example, the
suspect was motivated by the prospect that thayparson closely connected to
them stood to gain in some way from the death efibtim.
(8) The suspect persuaded, pressured or malicienslguraged the victim to
commit suicide, or exercised improper influencéhi@ victim’s decision to do so;
and did not take reasonable steps to ensure thaither person did not do so.
(9) The victim was physically able to undertake alsethat constituted the
assistance him or herself.
(10) The suspect was not the spouse, partnerlosa ®lative or a close personal
friend of the victim.
(11) The suspect was unknown to the victim andsgasiby providing specific
information via, for example, a website or publicat to the victim to assist him
or her in committing suicide.
(12) The suspect gave assistance to more thanictma who were not known to
each other.
(13) The suspect was paid by the victim or thossecto the victim for their
assistance.
(14) The suspect was paid to care for the victira gare/nursing home
environment
(15) The suspect was aware that the victim intendedmmit suicide in a public
place where it was reasonable to think that memtifeise public may be present.
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(16) The suspect was a member of an organisatignooip, the principal purpose
of which is to provide a physical environment [wiatfor payment or not] in
which to allow another to commit suicide.
20 In most cases, factors (1) to (8) above wilhcanore weight than the other factors
in deciding that a prosecution is needed in thdipufterest.

Public interest factors against prosecution

21 The public interest factors against prosecuai@set out below.
(1) The victim had a clear, settled and informedhato commit suicide.
(2) The victim indicated unequivocally to the susp@at he or she wished to
commit suicide.
(3) The victim asked personally on his or her onitiative for the assistance of
the suspect.
(4) The victim had:
» aterminal illness; or
» asevere and incurable physical disability; or
» a severe degenerative physical condition;
from which there was no possibility of recovery.
(5) The suspect was wholly motivated by compassion.
(6) The suspect was the spouse, partner or a dtteve or a close personal
friend of the victim, within the context of a lotgkrm and supportive relationship.
(7) The actions of the suspect, although sufficierdtome within the definition of
the offence, were of only minor assistance or grilce, or the assistance which
the suspect provided was as a consequence of hex aisual lawful employment.
(8) The victim was physically unable to undertake act that constituted the
assistance him or herself.
(9) The suspect had sought to dissuade the vicim faking the course of action
which resulted in his or her suicide.
(10) The victim has considered and pursued to soresble extent recognised
treatment and care options.
(11) The victim had previously attempted to comsuiicide and was likely to try
to do so again.
(12) The actions of the suspect may be characteaseeluctant assistance in the
face of a determined wish on the part of the vidbnecommit suicide.
(13) The suspect fully assisted the police in tbamuiries into the circumstances
of the suicide or the attempt and his or her paproviding assistance.
22 In most cases, factors (1) to (7) above wilhcanore weight than the other factors
in deciding that a prosecution is not needed irptitdic interest.
23 The evidence to support these factors must ffieisatly close in time to the
assistance to allow the prosecutor reasonablyféo that the factors remained
operative at that time. This is particularly im@ort at the start of the specific chain of
events that immediately lead to the suicide oratihempt.
24 These lists of public interest factors are xdia@istive and each case must be
considered on its own facts and on its own merits.
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HANDLING ARRANGEMENTS

25 Cases of assisted suicide are dealt with ini8p&ame Division in CPS
Headquarters. The Head of that Division reportedaty to the DPP.

26 Any prosecutor outside Special Crime DivisiorHefadquarters therefore who
receives any enquiry or case involving an allegatibassisted suicide should ensure
that the Head of Special Crime Division is notified

27 This interim policy comes into effect on the adiyts publication and is to be
applied in all current and future cases. It willrbgiewed in the light of the public
consultation exercise currently being undertaken.
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